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HOW TO WRITE AN ARBITRATION STATEMENT OF CLAIM



David E. Robbins

Introduction

How can you tell you have written a convincing Statement of Claim? You won’t know until it’s too late: not until the Summations. By then, the allegations in the Claim will have been put to  the test - by testimony, by interpretations of documents, by the perspicacity or obtuseness of arbitrators and by your adversary's ability to poke holes in it. In drafting Summations, experienced securities arbitration attorneys go back to the promises made in their Opening Statements and sometimes even further back - to their Statements of Claim. The Statement of Claim is your one opportunity to make a good first impression with the arbitrators.

Who Should The Claim Be Written For?

With the deluge of case filings, your primary focus should no longer be on convincing your 

adversary to settle quickly. While this author, in representing Claimants, used to be more sensitive to “the business people'' at the brokerage firm -- the ones who write the checks -- the tendency now is to concentrate on the arbitrators. By doing so, the Claim is also being written for the mediator, who plays a larger role in dispute resolution. Writing for the arbitrator means keeping it as simple as possible, but not too simple that the case just sounds like any disgruntled investor who lost his shirt in the market's debacle these past two years. Since arbitration is fact-driven, so should your Statement of Claim be.

While facts should be set forth in a clear, chronological narrative, try to develop the themes  that you will be stressing in your Opening Statement and which you'll be coming back to in your Summation. Who is the claim not written for? Your client. While he must review and approve it prior to its submission, you should make it clear that you have the final say in its contents and that its goal is to convince; its purpose is not to tell the whole life story of your client.

What Standards Do The SRO Rules Set For Claims?

Not many. Scant guidance is contained in the identically worded NASD Rule 10314(a) and NYSE Rule 612(a): “The Statement of Claim shall specify the relevant facts and the remedies sought.'' More guidance is provided, however, in the NASD's Uniform Forms Guide:

“The Statement of Claim is a written narrative that sets forth the facts of the dispute. While the Statement of Claim does not have to be in a special form, it should set forth the details of the dispute, including all relevant dates, names and account numbers, in a clear, concise and chronological fashion, and should conclude by indicating what relief (e.g., the amount of money damages, specific performance, interest) is requested. If your Statement of Claim refers to documents, copies of the documents should be attached as exhibits.''

How many copies have to be made? Here's the math:

1. For an SRO arbitration, since the SRO and not the Claimant transmits the Respondents' copy, send the SRO the original (with all exhibits and executed Uniform Submission Agreement attached) and then include a copy for each Respondent (i.e., the brokerage firm and all brokers named).

2. For an AAA arbitration, the Claimant is required to send a copy directly to the Respondent(s) and the original to the AAA regional office where the hearing is to take place. (Sometimes, the arbitration agreement provides for a particular AAA regional office.)

3. For an NASD arbitration, it is also required that a Claimant completes and sends a Claims Form, which gives information about the Claimant's and the attorney's address and phone number, the Respondents' business address and CRD number (which can be obtained at NASDR's Web site - www.nasdr.com ), the causes of action alleged in the Statement of Claim and, most importantly for filing fee purposes, the precise amount of damages sought.

4. The filing fee necessary to commence an arbitration depends on the amount of damages claimed. To make sure that a perfectly prepared Statement of Claim or Demand is not held up by the arbitration forum because of an insufficient filing fee, check the Web sites of the particular forum.

5. Lastly, to make sure that the SRO and, with respect to AAA cases, the Respondent and the AAA regional office receive the Claims, send them by overnight mail or by hand.

Checklist of a Well-Written Statement of Claim

Based on years of writing and reading Statements of Claim, I have developed the following criteria:

1. Clarity -- They should provide a clear, concise explanation of the relationship between the parties, why the customer made the investments in question, what documents, if any, the customer relied on, the response of the brokerage firm to the customer's compliant, the precise damage award sought from the arbitrators and how those damages were calculated.

2. Map Quest -- They should contain the road map for the customer's case at the hearing, serving as the basis for his or her direct examination.

3. Can You Prove It? -- They should not include any allegation that cannot be proven at the hearing. Blunderbuss claims, alleging every possible cause of action, will distract the arbitrators and may cause them to lose sight of the meritorious claims. However, alternative theories of liability should be set forth if each can be reasonably supported by the anticipated evidence.

4. Exhibits -- Exhibits attached to the Claim (which will be admitted into evidence unless a motion in limine is granted) should be those that relate to the issues of liability, trading activity and damages. Instead of attaching monthly statements, a summary trading analysis is more effective. Instead of appending hard-to-read opening account forms, a chart listing their highlights should be referred to in the narrative. The more Statements of Claim I write, the fewer exhibits are attached. But if there is a critical expert analysis or the proverbial “smoking gun'' (e.g., correspondence admitting liability, SRO sanctions for similar misconduct) attach it.

5. Order -- They should be a fact-specific, chronological presentation of events, leading up to and describing the dispute, as well as the efforts made by the customer to mitigate damages.

6. Format -- They should avoid opinions, probabilities, and purple prose, which are not appreciated by arbitrators. Likewise, boilerplate, legalized “complaint-type'' drafting with numbered paragraphs should not be your style because it rarely elicits an emotional response from arbitrators and begets Answers that say no more than “deny'' and “admit.''

7. Damages -- They should specify money damages in a certain, not approximate, amount. If your damage calculation cannot be more specific without the discovery of necessary documents from your adversary (e.g., commission runs), explain that you might need to amend your damage claim at that time.

8. Respondents -- They should only name the most important individuals or entities as respondents. I am naming brokers less and less, unless they engaged in intentional or grossly reckless wrongdoing. This results in a greater focus on the brokerage firm's supervisory failures.

What should it look like and what should it include?

In should always be in “letter format,'' with as many bold headings as possible. Inexperienced customer attorneys number their paragraphs. This gives their adversary the opportunity to either view the claim as a court complaint - resulting in corresponding paragraphs that deny or admit the allegations - or, worse, gives defense counsel the opportunity to himself write a narrative Answer that takes control of the facts in a more compelling fashion than the Claim does.

Here is the outline you should think of adopting in your letter formatted Claim:

1. Establish any jurisdictional issues in your first paragraphs, even before you explain what the case is about. Cases are heard in and arbitrators are empanelled from the city closest to where your client resided at the time of the trades.

2. Then, in a summary portion of the claim, inform the arbitrators about the entire case and the damages sought. These can usually be done in two to five paragraphs.

3.  Follow the summary, your Claim should provide the answers to the questions arbitrators will want to know:

a -- Who is the Claimant? Always call him or her Mr. or Mrs. X, never Claimant. Your description should be so good that when your client starts to testify, the arbitrators feels they already know the person.

b -- Who are the Respondents? In your Claim, call the Respondents the Respondents. Your description should be such that the arbitrators will quickly understand why your client trusted the broker.

c -- What was their Relationship Before the Trades in Question? This portion of the Claim explains how the trust relationship was established between Mrs. Jones and the Respondents.

d -- What are the Investments or Strategies in Issue? If particular stocks are the issue, describe them. If, instead, as is more often the case, the trading strategy or volume of trading is the issue, put the trading in perspective and focus on patterns of trading and the ways in which that trading was contrary to the customer's best interests or desires. You have to know the investment; you have to know the strategy -- better than your client did, and often better than the broker did. Why? Because you have to explain it without making the critique sound like Monday morning, 20/20 hindsight.

e -- How Much Risk Your Client was Willing to Assume? Your client is rarely entitled to ``all his money back'' because, after all, he or she wanted to invest. He or she just lost more than they should have. How much more is what you need to explain in the Claim.

          
 f -- How did the Respondents Benefit from the Trading?

g -- What did Your Client do When the Truth was Discovered? Here you deal with your customer's outrage upon being apprised of the ``true facts'' and his efforts to mitigate damages -- hopefully.

h -- What do You Want the Arbitrators to Do? What will compensate your client for the wrongdoing, whether it was intentional, reckless or negligent?

The last thing you want to do is have the arbitrators do the math. Do it for them. Leave no room for doubt. In addition, over inflated-claims for damages will backfire when you are in front of arbitrators and will damage your credibility.

Statements of Claim for the More Common Causes of Action

1. Misrepresentations and Omissions - The primary element of the Claim is the customer's recollection of the representations made by the broker. It is essential that you articulate why it was reasonable for your client to rely on the misrepresentations of the broker and not know enough to ask about material omissions by the broker. With respect to materiality, representations cannot be 20/20 hindsight; they must meet the Supreme Court's test - that the information would have significantly altered the total mix of information made available to the customer. It helps if you can allege (and prove) that the misrepresentations were based on the broker's ignorance of the product's risk, as opposed to his intent to harm your client. Arbitrators prefer concluding that a broker's conduct was negligent rather than fraudulent.

2. Churning or Excessive Trading -- Your Statement of Claim must always ``follow the money'' (i.e., the broker's payout on commissions and his sharing in spreads, margin interest and management fees). You must clearly explain your client's investment objective, the degree to which the broker controlled the trading activity (de jure or de facto control), the sheer number and frequency of trades and how profitable the trading had to be just to break even, after paying commissions and margin costs. No Statement of Claim alleging churning or excessive trading will be taken seriously without turnover and cost-maintenance analyses and a convincing articulation that the customer's investment objective was contrary to the way in which the broker controlled the trading activity in the account.  Lastly, remember that it is the excessive trading that is the wrongdoing. The result of the trading (profit or loss) is separate and apart from the motivation for the trading -- the commissions. Therefore, if the excessive trading results in a net profit to the account, the wrongdoing broker should not benefit from that net result. The damages sought are the excessive commissions.

3. Unauthorized Trading -- Your primary goal is to prove a negative -- that conversations did not take place in which the particular trade or trades were authorized. You must carefully recreate events before the unauthorized trades and the reaction of your client upon learning of the wrongdoing. Your Claim should present patterns of trading activity -- before and after the trades in issue -- to show how the unauthorized trading was atypical of that pattern. Phone records should be referred to, along with any documents that will substantiate the allegation that your client was either inaccessible or otherwise engaged during the unauthorized trading.  If there are no documents to support your client's assertion of unauthorized trading, you might consider stating that he or she is willing to take a polygraph examination prior and that you will seek to introduce the results into evidence. The Claim should invite your adversaries to attend the examination and submit their own questions.

4. Unsuitability -- You must allege that the trading that took place was inconsistent with and contrary to the stated and obvious investment objectives of your client. You will need to stress your client's prior investment experiences, prior life experiences (educational and work-wise) and his or her reasonable reliance on the broker. You will have to allege (and prove) that others, besides you, consider the investments or strategies at issue to be at a risk level much higher than your client's risk tolerance.

Who to Name as Respondents?

There is no easy answer to this question. In PLI's Securities Arbitration 2002, Melanie S. Cherdack suggested that customer attorneys should not underestimate the significance of determining who will become respondents in their arbitrations. In ``Drafting a Securities Arbitration Claim: The Pen is Mightier Than the Market,'' she notes that there are several schools of thought on this issue. Some practitioners believe that the ``scorched earth approach'' is best. If the account executive is a ``serial rogue broker'' who has shuttled from firm to firm leaving a trail of mass destruction in his wake, naming multiple firms as respondents can help the customer. This may cause each of the respondent brokerage firms to blame the other for the losses, causing infighting in front of the arbitrators and possibly adding more credibility to the claims.

Why not name the broker? In the case of substantial wrongdoing, there is the chance that the arbitration panel may allocate the losses individually among the respondents, rather than enter a joint and several Award. A customer's attorney wants to avoid the situation where the arbitrators allocate a large percentage of the Award to the broker and only a small percentage to the brokerage firm. Since brokers who engage in reckless and intentional wrongdoing are often judgment-proof, such an Award would just be a pyrrhic victory. If the customer's attorney is certain that her respondeat superior and failure to supervise claims are strong, she should consider not naming the broker if she fears the distinct possibility of fault allocation. Not naming the individual broker as a respondent may also make the broker more likely to cooperate with the customer-claimant or be a more friendly witness. There are also fewer attorneys on the other side of the table arguing the defense and cross-examining the customer.

Note that there are a number of factors to take into consideration, on a case by case basis, in determining whether to name the broker as a Respondent: (1) Whether the broker committed the primary wrongdoing; (2) The broker's importance within the firm; (3) The possibility of a conflict requiring two sets of defense counsel; (4) The broker's CRD history (If the broker's record is clean, naming him or her may cause a ``joust to the death'' as the broker vigorously protects his or her reputation.); (5) Whether the broker is still employed by the firm or is still in the industry; (6) Whether the broker was fired for cause; and (7) The collectability of the broker and firm. This description of multiple defense attorneys is particularly practical:

Such a happenstance truncates the proceedings in that each time there is a motion or objection by the Respondents, there will be two sets of lawyers briefing and arguing the issues. Additionally, because at least one of the lawyers will be outside counsel (instead of an in-house lawyer), you can be certain that the case will receive microscopic attention and thus require more work and motion practice on your part than if handled in-house alone. Moreover, the opportunity to “double or triple team'' is a pitfall which creates havoc at pre-hearing conferences as Respondents get several bites at the apple, and can reargue each other's “brilliant'' positions. 1.  

Should the broker be named as a Respondent in all cases? Many attorneys representing customers routinely name the broker along with the firm. They argue that, after all, it was the broker who was the cause of the customer's losses. Not naming the broker, they believe, will open the Claimant to the charge or to the perception that the customer and broker are colluding in some fashion. For example, the brokerage firm's attorney may very well argue to the arbitrators that the broker will testify favorably for the customer when such testimony may not necessarily be the truth, in exchange for not being named as a Respondent and not marking the broker's official record -- his Central Registration Depository (CRD) record -- with this “reportable event.'' In that regard, the instruction for responding to Question 22H-1 on a broker's U-4 Uniform Employment Application states that ``if a registered person is not named as a respondent in an arbitration, but the Statement of Claim alleges that such person engaged in a sales practice violation, such person would not be obligated to report this arbitration.'' (See www.nasdr.com/crdpd_9804_att3.htm .)

How Detailed Should the Statement of Claim Be?

In other words, how do you say enough but not too much? The simple answer is: Let the particular facts and issues of your case dictate the level of detail. Once your expert has shown you what actually happened in the account (as opposed to what your client recalls); once you have asked your client the obvious and more subtle questions; once you have organized the key documents your client has given you or the ones you have managed to obtain; and, based on your experience in securities arbitration and knowledge of the securities industry, once you have discarded tangential issues and allegations, you are prepared to write the Claim. It is at that point that the Claim writes itself.

Keep Your Eye on the Goal: to Win Money

You want to get your client's funds returned and, if called for, you want to punish the broker and his firm. Your allegations should not be conclusory. If the broker's recommendations to your client were unsuitable, explain why they were inappropriate. If excessive trading took place, explain what your client did with all those confirmations and margin calls when he received them. If unauthorized trading took place, describe how your client learned of his obligation to mitigate damages and, once armed with that knowledge, how he took action to cut his losses.

You must address those issues in your Statement of Claim because the arbitrators will want to know the answers before reading the respondent's Answer. Just as importantly, if you do not address those issues, your adversary will provide his own spin in his Answer.

In a Nutshell

You know you have written enough in your Claim when you have convincingly explained how your client was able to lose the money he did and why he should be given a financial “mulligan''; why he, as opposed to millions of other investors who lost millions in the market, is entitled to a refund. You have written enough if defense counsel's only response is to deny the allegations, in the Answer, without supporting that assertion with “new facts.''

Establishing Standards

Every Statement of Claim should include the standards by which you want the arbitrators to judge the conduct of the broker and firm. Since the securities laws are all based on the overriding precept of full disclosure, describe how the broker failed to fulfill that mandate. Since the cornerstone of self-regulation is the suitability rule of the SROs, describe how it was not followed. If the relationship between your client and the broker was ongoing, explain how the securities industry believes in the ongoing obligation of a broker to apprise his client of changes in the companies whose securities the broker recommended, as soon as the broker becomes or should become aware of those changed circumstances.

Reasonable Reliance

A central task of each Claim is to show how your client's reliance on the broker's representations was reasonable. It is also important to explain who, in reality, made the ultimate investment decisions in the account. Lastly, before you specify the damages sought, explain how the firm's failure to establish a reasonable supervisory system and its failure to reasonably implement that system lead directly to your client's losses.

Should You Stress the Law or Equitable Principles?

Both. It is in this portion of the Claim -- the legal arguments portion -- that you set forth the standards by which you want the arbitrators to judge the conduct of the broker and the firm. Arbitration is not a substitute for litigation. It is a contractually agreed upon alternative. By giving up certain procedural rights afforded a party in litigation, participants in securities arbitration are compensated by the fact that arbitration is a forum of equity in which the letter of the law does not have to be strictly followed in all respects.

What this means is that arbitrators should judge a broker's conduct, and that of the brokerage firm, by the same standards that brokers and firms are required by the SROs to deal with their customers. These rules may not necessarily mirror the federal securities law, but they are based, in large part, on equitable principles. They are a reasonable adaptation of the law and equity to the realities of the marketplace. Explain the law so that your teenage children would understand it; then you have explained it well enough in your arbitration Claim.

Conclusion

While there is no magic formula to drafting a securities arbitration Claim, making it interesting to the readers and setting it out in an easy-to-understand fashion for non-lawyers and non-industry personnel can be quite compelling. How long should it be? No easy answer either. Some can be a page and half; others 25 to 30 pages. Few require exhibits to be attached. For others, they are essential. And at some point in the drafting stage, they write themselves.

You really know you have written a good Statement of Claim when, during the hearing, a witness makes a point and, all of a sudden, you can see a light go on in the arbitrator's head. You watch as he thumbs through your Claim and then nods knowingly, rewarding himself (and you, by inference) with a smile. An epiphany is wonderful to behold, especially when your actions prompted it.
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