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INTRODUCTION

Reaching out to touch someone has become a two-edged sword. While the ubiquitous cell phone has made it more difficult to convince arbitrators, in authorized trading cases, that customers were as inaccessible as they used to be, more and more customers are taping their brokers in telephone conversation, either in the act of “solicitation with intent to sell” or, thereafter, when they call to relive the nightmare that took place in their accounts. Customers are hoping that registered reps will slip and fall, making admissions against interest.  Emboldened with the 18 minutes of tape that Rosemary Woods would have erased for her beloved president, customers seek counsel, asking whether their prized possession is admissible in a securities arbitration hearing. This article will help you answer that question, an answer that may even include the admonition that the customer has violated the law and now faces civil and even criminal penalties. Who knew? You will.

EXAMPLES

 XE "PARA:N106BB:Normal" Here are two examples that illustrate the issues involved in the admissibility or inadmissibility of tape recordings in arbitration hearings: 

 XE "PARA:N106BD:Normal" Example 1: A customer knows unauthorized trades took place in her account and but also recognizes that, if push comes to shove, it will be her word against the broker's. So she tapes subsequent conversations with the broker (who is unaware of the taping) and, at the hearing, attempts to get the tapes into evidence. The brokerage firm objects that they should be inadmissible because the state in which the broker was doing business (as opposed to where the customer resides) prohibits them unless both parties consent. The firm also argues that the tapes appear to have been “doctored,'' without going into any specifics. Should they come in? 

 XE "PARA:N106C4:Normal" Example 2: A broker is concerned about the risks involved with the unsolicited trading of his customer but believes he has an obligation to take whatever unsolicited orders he receives from customers, as long as he explains the possible ramifications. To be safe, he records the conversations, one or two of which are received on the customer's cell phone. The customer loses all his money and sues the brokerage firm for “economic suicide.'' At the arbitration, he attempts to get the tapes into evidence. Should they come in? 

STATE SCOREBOARD

 XE "PARA:N106CB:Normal" Whether the tapes should be admitted into evidence depends on the state in which the tapes were made, perhaps the location of the hearing and the accuracy of the recording.   XE "PARA:N106CD:Normal" Which states require the consent of the person being taped and which do not? 

 XE "ENUM:N106D1:LIST-ELEMENT"  ADVANCE \r 1  XE "OTE:N106D3:MsoList" 1. “Two-party consent'' laws — California, Connecticut, Florida, Illinois, Maryland, Massachusetts, Michigan, Montana, Nevada, New Hampshire, Pennsylvania and Washington require the consent of all the individuals on the phone conversation (not just two of them) for the tapes to be admissible. 
 

 XE "OTE:N106D6:MsoList" 2. “One-party consent'' laws — The rest of the 38 states, the District of Columbia and federal law permit you to tape record phone conversations and get them admitted into evidence without the consent or knowledge of the person being taped. However, federal law does not protect the taping if it is done for a criminal or tortuous purpose. 
 

 XE "OTE:N106D9:MsoList" 3. Interstate phone calls — However, federal law and most states prohibit you from disclosing the contents of an illegally intercepted call (i.e., one in which all parties must consent). So, if you tape the call in a “one-party consent'' state and seek to introduce it into evidence at an arbitration hearing which takes place in a “two-party consent'' state or the person being taped is in a “two-party consent'' state and you try to introduce it at a hearing in a “one-party consent'' state, you are probably out of luck. Depending on the state, you can possibly subject yourself to trouble if you play the tape or introduce a transcript of the conversation at the hearing. 

 XE "PARA:N106E1:Normal" EXAMPLES OF STATE STATUES 

 XE "PARA:N106E3:Normal" California
— It is a crime in California to intercept or eavesdrop on any confidential communication, including a phone call, without the consent of all parties. It is a crime to disclose such information, punishable by a fine and imprisonment. In addition, anyone so injured can recover civil damages of $5,000 or three times actual damages, whichever is greater. 

 XE "PARA:N106EA:Normal" Florida
— All parties must consent to the recording or the disclosure of the contents of any wire, oral or electronic communication in Florida. It is a felony to record or disclose such communication without the consent of all parties, unless it is a first offense without any illegal purpose and not for personal gain. In that instance, it is a misdemeanor. Anyone whose communications have been illegally intercepted may recover actual damages of $100 per day or $1,000, whichever is greater. He or she can also recover punitive damages, attorneys' fees and court costs. 

 XE "PARA:N106FB:Normal" Illinois
— Eavesdropping devices, including telephones, cannot be used to record a conversation without the consent of all parties to the conversation. It is a crime to disclose information one knows to have been obtained by such devices, punishable as felonies. Civil liability for actual and punitive damages are also available, 

 XE "PARA:N10706:Normal" Massachusetts
— In this state, it is a crime punishable up to a fine of $5,000 and a jail sentence of up to five years to record any conversation without the consent of all parties. If you knew the conversation was recorded illegally and you disclose its contents nevertheless, you can be charged with a misdemeanor, be fined up to $5,000 and be imprisoned for up to two years. Like Florida, you subject yourself to civil damages in favor of the ``aggrieved person'' of $100 for each day of violating the statute, or $1,000, whichever is greater. Punitive damages and attorneys' fees are also provided. 

 XE "PARA:N1070D:Normal" New Jersey
— While the taping of a phone conversation, or disclosing its contents, is a crime in this state, exceptions are made for individuals who are parties to the communication or one of the parties to the communication has given prior consent to the interception. However, these exceptions do not apply if the communication is intercepted or used for the purpose of committing any criminal or tortuous act in violation of the Constitution or laws of the United States or of New Jersey or for the purpose of committing any other injurious act. The civil penalties are similar to those in Florida and Massachusetts. 

 XE "PARA:N10714:Normal" New York
— If one is not the sender or receiver or does not have the consent of either the sender or receiver, it is a felony to overhear or record a phone communication. In New York v. Fata
it was held that cordless telephone conversations that were partially broadcast over ordinary radio waves were protected by the wiretapping and eavesdropping law, requiring the same consent for recording as any other communication. 

 XE "PARA:N1071F:Normal" Pennsylvania
— Unless you get the consent of all participants, it is a felony to record a phone conversation in this state, just as it is a felony to disclose its contents. Civil damages are similar to Florida, Massachusetts and New Jersey. 

 XE "PARA:N10726:Normal" Texas 
As long as a taped phone conversation is not done for a criminal or tortuous purpose, anyone who is a party to the phone call, or who has the consent of a party, can lawfully record the conversation and disclose its contents. While the civil and punitive damages and attorneys' fees are similar to the states cited above, criminal penalties are harsher. It is punishable as a felony by two to 20 years in jail and a fine of up to $10,000. 

 XE "PARA:N1073B:Normal" For a summary of all applicable state laws, go to the web site of The Reporters Committee for Freedom of the Press: www.rcfp.org/taping 

THE COURT TEST

 XE "PARA:N10743:Normal" What is the test courts generally use before admitting sound recordings into evidence, especially where there is an objection? It is found in the oft-cited case of United States v. McKeever,
), which has been adopted by many federal circuits, such as the Eight Circuit. The party introducing sound recordings must establish the following facts:

 XE "ENUM:N1075C:LIST-ELEMENT"  ADVANCE \r 1  XE "OTE:N1075E:MsoList" 1. The recording device was capable of taking the conversation now offered into evidence. 
 

 XE "OTE:N10761:MsoList" 2. The operator of the device was competent to operate it. 
 

 XE "OTE:N10764:MsoList" 3. The recording is authentic and correct. 
 

 XE "OTE:N10767:MsoList" 4. Changes, additions or deletions have not been made. 
 

 XE "OTE:N1076A:MsoList" 5. The recording has been preserved in a manner that is shown to the court. 
 

 XE "OTE:N1076D:MsoList" 6. The speakers are identified. 
 

 XE "OTE:N10770:MsoList" 7. The conversation elicited was made voluntarily and in good faith, without any kind of inducement.

THE ABA SPEAKS

 XE "PARA:N10772:Normal" What is the American Bar Association's position on an attorneys tape recording conversations? In 2001, the ABA Standing Committee on Ethics and Professional Responsibility issued Formal Opinion 01-422 (June 24, 2001), entitled, ``Electronic Recordings by Lawyers Without the Knowledge of All Participants.'' Reversing an earlier opinion 
 , the ABA stated that:

 XE "ENUM:N10777:LIST-ELEMENT"  ADVANCE \r 1  XE "OTE:N1077C:MsoList" 1. “Where nonconsensual recording of conversations is permitted by the law of the jurisdiction where the recording occurs, a lawyer does not violate the Model Rules [of Professional Conduct] merely by recording a conversation without the consent of the other parties to the conversation.'' 
 

 XE "OTE:N1077F:MsoList" 2. If nonconsensual recording is illegal in any state in which the recording occurs, such action may subject the attorney (whether he records or authorizes others to record) to civil liability to persons whose conversations were secretly recorded. 
 

 XE "OTE:N10782:MsoList" 3. A lawyer who records a conversation in violation of a state statue ``likely'' has violated various provisions of the Model Rules, because doing so violates an individual's right not to have his conversations recorded without consent. 
 

 XE "OTE:N10785:MsoList" 4. These restrictions do not apply to ``lawyers engaged in law enforcement whose activities are authorized by state or federal law.'' 
 

 XE "OTE:N10788:MsoList" 5. A lawyer's recording a conversation with another person without that person's knowledge and consent does not mean that a lawyer may falsely state that the conversation is not being recorded. To do so ``would likely violate Model Rule 4.1, which prohibits a lawyer from making a false statement of material fact to a third person.''
 

TROUBLING EXAMPLES – STRADDLING STATE LINES

Two Connecticut courts – in non-securities cases - were presented with the situation of telephone taping done in “one-party consent” states (New York and Utah) of individuals in Connecticut , where its statute
 requires the consent of both parties. In both cases, the evidence was held to be inadmissible. In Lord v. Lord
, the person who did the taping argued that in New York (where the taping was done), there is no common law right to privacy and no private right of action under is penal law, as opposed to Connecticut, which provides for a right of action for recording phone conversations without the consent of both parties. Relying on Section 152 of the Restatement (Second) of Conflict of Laws, the Superior Court of Connecticut ruled that Connecticut was where the recorded person’s seclusion was violated and thus where the invasion of privacy occurred.  Section 6 of the Restatement (Second) then required the court to determine whether New York had a more significant relationship than Connecticut and concluded that, “If she were allowed to apply New York law, she would be able to take advantage of New York law and invade a privacy right of a Connecticut citizen simply because she recorded the conversation in New York or because she lives in New York. ..[T]his factor leads to Connecticut having a more significant relationship.”

And in Tarbox v. Tarbox
 - where the recording was done in Utah - the Superior Court of Connecticut, Judicial District of New Haven  found that its state had a more significant relationship than any other jurisdiction since it was in that state that the plaintiff brought suit, seeking to enforce its laws, and the alleged torts were committed within Connecticut. In making its ruling, the court looked at the legislative purpose of its telephone tape recording statute, citing the following from Washington v. Meachum
: “In 1990, the legislature adopted the recording statute, § 52-570d, in an effort to strengthen the privacy protections afforded to Connecticut’s citizens.”

Thus, it is possible that in an effort to substantiate allegations that could possibly come down to “he said/ she said”, a party in a one-consent state could find the strategy back-firing if the person being recorded is in a two-consent state. Indeed, in In the Matter of the Arbitration Between Intercity Company Establishment v. Shearson Lehman Brothers, Inc. et al.,
 a customer filed an arbitration alleging losses of $1.2 million and, in discovery, produced tape recordings of the broker, prompting the brokerage firm to assert a counterclaim against the customer for violating Connecticut’s General Statues §52-570d. The arbitrators denied all of the customer’s claims and awarded the Respondents almost $80,000 in attorney’s fees, citing the Connecticut General Statute.

CONCLUSION

Once is a blue moon, a tape recorded conversation will be of assistance to substantiate your client’s recollection of events. Usually it will contain 95% of tangential chatter with maybe 5% of sentence fragments dealing with potential wrongdoing. I have found that if the tapes would be admissible under your particular state’s statute, they are a more effective tool in settlement discussions than at a hearing, often making the filing of an arbitration unnecessary. 
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