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Sidebar #1 to Article: 



Special Disclosure Rules for California Arbitrators

In addition to the 2004 amendments to the Code of Ethics for Arbitrators in Commercial Disputes, neutral arbitrators in California, since July 2002, have been required to comply with the “Ethical Standards for Neutral Arbitrators in Contractual Arbitration”, based on Sections1281.85, .9 and .91 of the California Code of Civil Procedure. Failure to adhere to the strict disclosure standards of that state could subject an arbitration award to vacatur. Under Section 1281.81.9, a “proposed neutral arbitrator shall disclose all matters that could cause a person aware of the facts to reasonably entertain a doubt that the proposed arbitrator would be able to be impartial.” You are advised to review the AAA’s special procedures for California arbitrations at www.adr.org, go to Rules & Procedures, Ethical Standards for Neutral Arbitrators in Contractual Arbitrations in California Fact Sheet.
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Grounds to Vacate in a Nutshell
Federal Arbitration Act and Most State Statutes – Arbitrator Misconduct

· Corruption, Fraud or Misconduct of Arbitrator, Another Party or Third Person  
· Exceeding their Power
· Arbitrator Bias 
· Unreasonable Refusal to Postpone Hearing 
· Refusal to Hear Evidence Pertinent and Material to the Controversy 
Judicially Created  - Largely the Award Itself

· Award in Manifest Disregard of the Law 
· Award Irrational
· Award Contrary to Public Policy
· Award Has No Factual Basis
· Proceedings Lacked Due Process
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Overriding Guide For A Vacatur - Proof Award
If impartial arbitrators provided the parties an adequate opportunity to present their arguments and their evidence, to enable the arbitrators to make an informed decision, they have met the benchmark of fundamental fairness, whether a hearing is held or not.
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Awards Upheld Even Without Hearings
 XE "PARA:N1130D:Normal" If arbitrators believe a claim fails to state a cause of action - assuming everything stated in the claim is true - or, at the close of the Claimant's case, the arbitrators believe the Claimant has failed to meet his or her burden of proof and that proceeding further is unnecessary, they can grant either a motion to dismiss for failure to state a claim or motion for summary judgment (after the Claimant has rested).  XE "PARA:N1138E:Normal" Arbitrators have the authority to decide motions to dismiss and summary judgment motions, and, in almost all instances, the arbitrators' rulings have been upheld. Sheldon v. Vermonty, 269 F. 3d 1202 (10th Cir. 2001) ( XE "OTE:N11597:MsoList2" ”[I]f a party's claims are facially deficient and the party therefore has no relevant or material evidence to present at an evidentiary hearing, the arbitrator has full authority to dismiss the claims without permitting discovery or holding an evidentiary hearing.'') XE "OTE:N113B0:MsoList" Schlessinger v. Rosenfeld, Meyer & Sussman, 40 Cal. App. 4th 1096, 47 Cal. Rptr. 2d 650 (1995).  XE "OTE:N113BD:MsoList" Intercarbon Bermuda Ltd. v. Caltex Trading & Transport Corp., 146 F.R.D. 64 (S.D.N.Y. 1993). (The arbitrator based his decision on documentary evidence and refused to conduct any hearings despite a party's repeated requests. Using Rule 56 of the Federal Rules of Civil Procedure as an analogy, the court—in declining to vacate the arbitration Award—held that the arbitrator had not engaged in misconduct.)  XE "OTE:N113D3:MsoList" 

 XE "OTE:N113DE:MsoList" Louis v. The Superior Court of San Bernadino County, 19 Cal. 4th 1232, 970 P.2d 870 (1999)(the word “hearing'' does not necessarily require an opportunity for an oral presentation or the presentation of witnesses in testimony). XE "OTE:N113ED:MsoList" Gutter v. Merrill Lynch, Pierce, Fenner & Smith, 644 F.2d 1194 (6th Cir. 1981), cert. denied, 455 U.S. 909 (1982); Walck v. American Stock Exchange, 687 F.2d 778 (3d Cir. 1982), cert. denied, 461 U.S. 42 (1983) 

 XE "OTE:N1143D:MsoList"  What is the burden of proof in a motion to dismiss - before the evidence is   presented? So high that it should seldom be granted.

1.  XE "OTE:N11444:MsoList2" There is an assumption that the facts alleged in the Statement of Claim are true. Assuming that, does Claimant have any cognizable claim? [F.R.Civ.P. Rule 12(b)(6)]

2.  XE "OTE:N11447:MsoList2" The allegations in the Claim must be construed in the light most favorable to the Claimant. Northern Trust Co. v. Peters, 69 F.3d 123, 129 (7th Cir.1995). 

3.  XE "OTE:N1144E:MsoList2" Dismissal for failure to state a claim will not occur “unless it appears beyond a doubt that the [claimant] can prove no set of facts in support of his claim which would entitle him to relief.'' Conley v. Gibson, 355 U.S. 41, 45-46, 78 S.Ct. 99, 2 L.Ed.2d 80 (1957). 
 

